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after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 



3) D Since this application is in condition for allowance except for fornnal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
Disposition of Claims 

4) S Claim(s) 1-11 is/are pending in the application. 

4a) Of the above claim(s) 1^ is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) K Claim(s) 5-11 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)n accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
1 !)□ The proposed drawing correction filed on is: a)n approved b)n disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. ^ 
Priority under 35 U.S.C. §§119 and 120 

13) S Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 

aMAW b)n Some* 0)0 None of: 

!□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. ^ Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (POT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) n Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 
Attachment(s) 

1) ^ Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) Paper No(s). . 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) □ Notice of Infomnal Patent Application (PTO-152) 

3) ^ Infonnatlon Disclosure Statement(s) (PTO-1449) Paper No(s) 5 . 6) O Otiier: . , 



Status 



1)IEI 
2a)n 



Responsive to communication(s) filed on 31 July 2001 . 

This action is FINAL. 2b)S This action is non-final. 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 04-01) 



Office Action Summary 



Part of Paper No. 6 





^Application/Control Number: 09/806,816 
Art Unit: 1761 



Page 2 



DETAILED ACTION 



Election/Restrictions 



1. Restriction is required under 35 U.S.C. 121 and 372. 

This application contains the following inventions or groups of inventions which 
are not so linked as to form a single general inventive concept under PCT Rule 13.1 . 

In accordance with 37 CFR 1.499, applicant is required, in reply to this action, to 
elect a single invention to which the claims must be restricted. 

Group I, claim(s) 1-4, drawn to a method of handling and heat treating rectangular bags 
or film packs. 

Group II, claim(s) 5-1 1 , drawn to a carrier device. 

2. The inventions listed as Groups l-ll do not relate to a single general inventive 
concept under PCT Rule 13.1 because, under PCT Rule 13.2, they lack the same or 
corresponding special technical features for the following reasons: the special technical 
feature of group I is a method including the main extension plane being an angle of less 
than 60°, while the special technical feature of group II is an apparatus with a plurality of 
parallel partitions. 

3. During a telephone conversation with Leonard J. Santisi on August 26, 2003 a 
provisional election was made with traverse to prosecute the invention of group II, 
claims 5-1 1 . Affirmation of this election must be made by applicant in replying to this 
Office action. Claims 1-4 are withdrawn from further consideration by the examiner, 37 
CFR 1.142(b), as being drawn to a non-elected invention. 

The inventions are distinct, each from the other because of the following reasons: 

4. Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1.48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
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remaining in the application. Any amendment of inventorship must be accompanied by 
a request under 37 CFR 1.48(b) and by the fee required under 37 CFR 1.17(i). 



Claim Rejections - 35 USC §112 

5. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

6. Claims 5-1 1 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

7. Claim 5 recites "further including two mutually spaced partitions". It is not clear 
whether these are same partitions mentioned earlier in the claim. 

Claim Rejections - 35 USC § 102 

8. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

9. Claims 5-8 and 10 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Torrez [Pat. No. 2,957,973]. 

Torrez teaches a carrier device comprising successively arranged, substantially parallel 
partitions (Figure 7, #48), receiving pockets between the partitions (Figure 7), two 
partitions between each set of pockets (Figure 7), the spacing and dimensions of the 
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carrier device inherently being capable of accepting items of smaller size than the 
pockets, the partitions being arranged in a slightly V-shaped manner with an opening 
angle of more than 0° (Figure 7, #48), the partitions being made from flexible wire loops 
(column 3, line 25), and the carrier device inherently being stackable. Phrases such as 
"for handling and heat treating a plurality of rectangular bags or film packs" are merely 
preferred methods of using the claimed apparatus. A claim containing a "recitation with 
respect to the manner in which a claimed apparatus is intended to be employed does 
not differentiate the claimed apparatus from a prior art apparatus" if the prior art 
apparatus teaches all the structural limitations of the claim. Ex parte Masham, 2 
USPQ2d 1647. MPEP2114, Intended use has been continuously held not to be 
germane to determining the patentability of the apparatus. In re Finsterwalder, 168 
USPQ 530. The manner or method in which a machine is to be utilized is not germane 
to the issue of patentability of the machine itself. In re Casey, 152 USPQ 235. A 
recitation with respect to the manner in which a claimed apparatus is intended to be 
employed does not differentiate the claimed apparatus from a prior art apparatus 
satisfying the claimed structural limitations, Ex parte Masham, 2 USPQ2d 1647. The 
purpose to which an apparatus is to be put and expression relating apparatus to 
contents thereof during intended operation are not significant in determining 
patentability of an apparatus claim. Ex parte Ttiibault, 164 USPQ 666. 
10. Claims 5-7 and 9-10 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Finnegan [Pat. No. 4,832,208]. 
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Finnegan teaches a carrier device comprising successively arranged, substantially 
parallel partitions (Figure. 1, #15, 18, 25, 28, 35, 38, 45, 48), receiving pockets with V- 
shaped bottoms between the partitions (Figure 1), two partitions between each set of 
pockets (Figure 1), the spacing and dimensions of the carrier device inherently being 
capable of accepting items of smaller size than the pockets, the partitions being 
arranged in a slightly V-shaped manner with an opening angle of more than 0° (Figure 
1, #15, 18, 25, 28, 35, 38, 45, 48). and the carrier device inherently being stackable. 
Phrases such as "for handling and heat treating a plurality of rectangular bags or film 
packs" are merely preferred methods of using the claimed apparatus. A claim containing 
a "recitation with respect to the manner in which a claimed apparatus is intended to be 
employed does not differentiate the claimed apparatus from a prior art apparatus" if the 
prior art apparatus teaches all the structural limitations of the claim. Ex parte Masham, 2 
USPQ2d 1647. MPEP 2114. Intended use has been continuously held not to be 
germane to determining the patentability of the apparatus. In re Finsterwalder, 168 
USPQ 530. The manner or method in which a machine is to be utilized is not germane 
to the issue of patentability of the machine itself, In re Casey, 152 USPQ 235. A 
recitation with respect to the manner in which a claimed apparatus is intended to be 
employed does not differentiate the claimed apparatus from a prior art apparatus 
satisfying the claimed structural limitations. Ex parte Masham, 2 USPQ2d 1647. The 
purpose to which an apparatus is to be put and expression relating apparatus to 
contents thereof during intended operation are not significant in determining 
patentability of an apparatus claim, Ex parte Thibault, 164 USPQ 666. 
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11. Claims 5-7 and 9-11 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Baxter [Pat. No. 3,591.032]. 

Baxter teaches a carrier device comprising successively arranged, substantially parallel 
partitions (Figure 3, #14-15), receiving pockets with V-shaped bottoms between the 
partitions (Figure 3, #12), two partitions between each set of pockets (Figure 3), the 
spacing and dimensions of the carrier device inherently being capable of accepting 
items of smaller size than the pockets, the partitions being arranged in a slightly V- 
shaped manner with an opening angle of more than 0° (Figure 1 , #14-1 5), and the 
carrier device being stackable wherein the receiving pockets of a tray are positioned in 
gaps between the pockets of another carrier device (Figure 3). Phrases such as "for 
handling and heat treating a plurality of rectangular bags or film packs" are merely 
preferred methods of using the claimed apparatus. A claim containing a "recitation with 
respect to the manner in which a claimed apparatus is intended to be employed does 
not differentiate the claimed apparatus from a prior art apparatus" if the prior art 
apparatus teaches all the structural limitations of the claim. Ex parte Masham,, 2 
USPQ2d 1647. MPEP2114. Intended use has been continuously held not to be 
germane to determining the patentability of the apparatus, In re Finsterwalden 168 
USPQ 530. The manner or method in which a machine is to be utilized is not ger;nane 
to the issue of patentability of the machine itself, In re Casey, 152 USPQ 235. A 
recitation with respect to the manner in which a claimed apparatus is intended to be 
employed does not differentiate the claimed apparatus from a prior art apparatus 
satisfying the claimed structural limitations, Ex parte Masham, 2 USPQ2d 1647. The 
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purpose to which an apparatus is to be put and expression relating apparatus to 
contents thereof during intended operation are not significant in determining 
patentability of an apparatus claim, Ex parte Thibault, 164 USPQ 666. 

12. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Eriksen [Pat. No. 3,363,544] and Jones [Pat. No. 3,511,172] 
teach carrier devices. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Drew E Becker whose telephone number is 703-305- 
0300. The examiner can normally be reached on Monday-Thursday 8am-6pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 703-308-3959. The fax phone number for 
the organization where this application or proceeding is assigned is (703) 872-9306. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 703-308- 
1495. \ 




Brew E Becker 
Examiner 
Art Unit 1761 



